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STATEMENT OF THE CASE
Nature Of The Case
Joseph Luther Jacobs appeals from the district court's order summarily
dismissing his petition for post-conviction relief.

Statement Of Facts And Course Of Proceedinqs
The facts underlying Jacobs' conviction for robbery, as set forth in the
presentence report, are as follows:
On June 10, 2011, at 1613 hours, dispatch informed Officer Clark that a
bank robbery at D.L. Evans Bank has [sic) just occurred. A male subject,
appearing to be Asian, wearing a white button up shirt and black pants
had last been seen running eastbound on East Avenue I. Officer Clark
located an individual matching the description walking on East Avenue H.
The subject, identified as Joseph Jacobs, was wearing a black shirt, dark
jeans, and black shoes. He was carrying a watch in his hand. Joseph told
Officer Clark that he was walking home from Ridley's. Officer Clark
noticed that Joseph was shaking and sweating profusely. Nothing was
found during a search of his person, and since he wasn't wearing a white
shirt, Officer Clark released him.
After speaking to Joseph, Officer Clark went to the bank. The subject was
described as having dark hair and bushy facial hair. The teller also
reported noticing the subject had a large watch on. After viewing a picture
of the subject at the bank, Officer Clark was sure the subject was Joseph
Jacobs.
Officer Clark then compared a picture from the surveillance to a driver's
license photo of Joseph. They matched. Officer Clark later located a
backpack in a tree at 230 East Avenue I. Joseph's clothes that he wore
during the robbery were inside, as well as the money. Officer Lenker then
located Joseph and transported him to the Jerome Police Department
Joseph admitted to entering the bank and handing the teller a note
demanding cash. He said he had hidden the backpack in the tree. He
was placed under arrest for Robbery and transported to the jail.
A Jerome Police Department Narrative report notes that $4,400.00 was
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taken from the bank during the robber/ and later returned.

,, r- f Ex., pp..1 0- 1, 1.. 1)
,,_,on.
Jacobs was charged with robbery, burg1ary, and grand theft, and, pursuant to a
plea agreement, pied guilty to robbery and the remaining charges were dismissed.
(Conf. Ex., pp.10-13, 17, 66-76.)

A presentence report was prepared prior to

sentencing, as well as a court-ordered Mental Health Assessment Pursuant to Idaho
Code Section 19-2524 CMHA").

(Conf. Ex., pp.10-37.)

Jacobs' MHA, conducted

September 20, 2011, opined in relevant part:
Mr. Jacobs states he struggled with a low mood in February, 2011 after
breaking up with a girlfriend, being unable to find a job, and struggling with
homelessness.
During this time period he identified he was sad,
hopeless, and felt out of control. At that time Mr. Jacobs could have met
DSM-IV criteria for adjustment Disorder with Depressed Mood. However,
at the time of this assessment Mr. Jacobs did not endorse these
symptoms and stated "I know that life can get better."

Mr. Jacobs does not currently meet criteria for mental health diagnosis.
He was screened for and denies any symptoms of any psychiatric
disorders including anxiety disorders, mood disorders, psychotic
disorders, or a personality disorder.
Mr. Jacobs identified his primary issue to be related to the economy and
his inability to find employment.
Mr. Jacobs's [sic] core issues appear to be related to his legal problems,
issues related to the economy, and his inability to find employment.
(Conf. Ex., p.29 (emphasis added).)
At sentencing, Jacobs' attorney stated, "I was a bit disappointed and surprised by
the mental health assessment in this case, because my lay opinion is that this is a
young man who also suffered from some significant depression issues."

(Sent. Tr.,

The Certificate of Exhibit includes Jacobs' Verified Amended Petition for Post
Conviction Relief (and attached Exhibits A - H), and will be designated "Conf. Ex."

2

p.14, Ls.2-6.)

jacobs' attorney recommended that Jacobs receive mental health

counseling while incarcerated. (Sent. Tr., p.16, Ls.2-7.) Prior to pronouncing sentence,
the district court said it had "reviewed in detail the presentence investigation report[,]"
and told Jacobs he had no history of mental illness, but did have a history of not having
much money, and, although he had held jobs, he had a history of not being a reliable
employee. (Sent. Tr., p.20, L.21 - p.21, L.12.) The court continued:
Were you depressed that you didn't have money? Yeah, but that
was a situation that you created upon [sic] yourself. Someone else didn't
create that. If you were out there and kept a job and worked a job, you'd
have money. But according to the information here, you just walk off your
job.
(Sent. Tr., p.26, Ls.5-10.) The court sentenced Jacobs to a unified sentence of fifteen
years with five years fixed. (Sent. Tr., p.27, Ls.6-8; Conf. Ex., pp.67-72.)
Jacobs filed a Rule 35 motion for reduction of sentence, alleging that the MHA
was "highly suspect" and requesting the court reconsider the sentence and "order a new
mental health assessment ... by a licensed psychiatrist and/or psychologist in aide of
said request." (Cont. Ex., pp.47-51.) The court denied Jacobs' Rule 35 motion (Conf.
Ex., pp.52-55), and Jacobs did not appeal that ruling (R., pp.53-54).
On October 11, 2012, Jacobs filed a post-conviction petition and a motion for
appointment of counsel, which was granted. (R., pp.4-23.) The state filed an answer to
Jacobs' petition.

(R., pp.24-26.)

After jacobs' counsel was replaced by substitute

counsel (R., pp.31-33), the district court permitted Jacobs to file an amended petition
under seal due to the confidential nature of its attached exhibits. (R., pp.47-49.) In his
"Verified Amended Petition for Post Conviction Relief' (Cont. Ex., pp.2-76), Jacobs
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presented tvvo claims, the first of which is the only relevant issue on appeal. 2 In that
c!aim, Jacobs alleged his trial counsel provided ineffective assistance "in the processes
of his sentencing and Rule 35 of his case and on newly discovered information related
to the same."

(Conf. Ex., p.3.)

Quoting from a January 22, 2013 Comprehensive

Mental Health Evaluation ("CMHE") (see id, pp.59-65) conducted in prison, Jacobs'
claimed:
Said report states, in part, "His thoughts [and] speech indicate a lot of
psychosocial stressors as it pertains to his sentencing and crime. He is
less likely to reach out to others as evidence by past psycho-social
[history] for professional advice or help. Some of this may relate to
culture. He struggles with interpersonal skills but he appears to have
good self-management [and] high level of intellect ... Inmate is capable of
making informed / educated decisions. This said, it is possible that
[inmate's} judgment could have been impacted [and] compromised in a
homeless [and] unsteady environment."
Depew, in failing to challenge the mental health assessment and by
failing to advise that Petitioner could challenge the mental health
assessment both at the time of sentencing and in making his Rule 35
motion, was inerfective as Petitioner's counsel.
20.

21.
Had Depew adequately advised Petitioner and taken reasonable
steps to obtain another mental health evaluation and Petitioner's mental
health history, Petitioner's mental health at the time of the crime and at
sentencing would have come forth and would have aided Petitioner in his
sentencing and/or Rule 35 Motion.
(Conf.

Ex.,

verbatim).)

pp.5-6 (grammar,

punctuation,

ellipses,

and

bracketed

information

Immediately before the above-cited passage from the CMHE quoted by

Jacobs, the evaluation stated:

2

Pursuant to a stipulation by the parties, the district court granted post-conviction relief
on the second claim of Jacobs' amended petition -- that his trial counsel failed to "file a
timely appeal and failed to advise [Jacobs] of his right to file an appeal within the time
limit, which constituted ineffective assistance of counsel." (R., pp.84-85, 88-93; Conf.
Ex., p.6.)
4

Inmate appeared quiet+ reserved in speaking. His demeanor was cordial
but timid. He presented with high level of cognition demonstrated by
cognitive problem-solving skills + processing. His awareness, insight +
judgment were intact. No evidence of psychosis or suicidai thinking. No
past Hx of mental illness in documentation or self-report. No evidence or
signs of mental illness.
(Conf. Ex., p.60.)

Similarly, just after the CMHE passage quoted by Jacobs, the

evaluation stated, "Inmate will not require mental health referral to psychiatrist at this
time." (Id.)
On February 12, 2013, the district court issued a Notice of Intent to Dismiss (R.,
pp.51-70),

explaining,

inter alia,

that the

MHA

it

relied

upon

at sentencing

"acknowledged and the court at sentencing commented on the 'psychosocial stressors'
that the petitioner may have been experiencing at the time of the crime, i.e.
homelessness, lack of money, and inability to maintain employment.

The court

acknowledged that the petitioner may have been depressed as a result of these
psychosocial stressors at the time of the crime but at the same time the court explained
that such factors do not justify or excuse the conduct of the defendant." (R., pp.57-58.)
After Jacobs filed a reply to the court's Notice of Intent to Dismiss (R., pp.71-78), the
court issued an Order Partially Dismissing Amended Petition for Post Conviction Relief,
dismissing Jacobs' first claim with prejudice (R., pp.79-83).

The court subsequently

entered a Judgment dismissing the first claim of Jacobs' amended petition with
prejudice (R, pp.90-93), and Jacobs filed a timely appeal (R., pp.94-96).
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!SSUE
Jacobs states the issue on appeal as:
Did the district court err when it summaiily dismissed, with prejudice,
Count One of Mr. Jacobs' amended petition for post-conviction relief?
(Appellant's Brief, p.1 i .)

The state rephrases the issue on appeal as:
Has Jacobs failed to estabiish error in the district court's summary dismissal of his c!aim
that trial counsel was ineffective for failing to challenge the Mental Health Assessment?
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ARGUMENT
Jacobs Has Failed To Establish Error In The District Court's Summa Dismissal Of His
Claim That Trial Counsel Was Ineffective For Failin . To Challenge The Mental Health
Assessment
A.

introduction
On appeal Jacobs argues the district court erred in summarily dismissing the first

claim in his amended petition "because he presented prima facie evidence that newly
discovered evidence required the vacation of the sentence in the interest of justice,l31 as

.;; The district court's Notice of Intent to Dismiss dealt with Count One solely as an
ineffectiveness claim. (See R. pp.54-61.) in his Reply, Jacobs stated that Count One
;!takes into consideration both a claim of ineffective assistance of counsel and of newly
discovered evidence pursuant to Idaho Code§ 19-4901(a)(4)[,]" and, "[i]n the event that
the Court wishes to set out these arguments separately, Petitioner would request an
opportunity to amend the application pursuant to Idaho Code§ 19-4906(b)." (R., p.73.)
The court then issued its Order Partially Dismissing Amended Petition for Post
Conviction Relief on the unstated basis that Count I involved only an ineffective
assistance claim. (R., pp.79-83.)
On appeal, Jacobs not only challenges the summary dismissal of his
ineffectiveness claim, he also argues he was entitled to an evidentiary hearing on his
newly discovered evidence claim. (Appellant's Brief, pp.13-16.) However, he has failed
to provide the legal argument necessary to support his claim. The four-part test a
defendant must satisfy in order to be entitled to relief based upon a post-conviction
claim of newly discovered evidence requires that: ( 1) the alleged evidence is newly
discovered and was unknown to the defendant at the time of trial; (2) the alleged
evidence is material, not merely cumulative or impeaching; (3) it will probably produce
an acquittal; and (4) failure to learn of the evidence was not due to lack of diligence on
the part of the defendant. State v. Drapeau, 97 Idaho 685, 691, 551 P.2d 972, 978
(1976); Whiteleyv. State, 131 Idaho 323,326,955 P.2d 1102, 1105 (1998).
Jacobs cannot meet the four-part Drapeau test. His claim that trial counsel was
ineffective for failing to correct the allegedly flawed MHA with a second evaluation runs
counter to the fourth factor of the Drapeau test -- failure to learn of the evidence was not
due to lack of diligence on the part of the defendant. Also, the district court "was well
aware" of Jacobs' psychosocial stressors at the time of sentencing -- "his breakup with
his girlfriend, lack of employment and his homelessness[.]" (R., p.80.) Regardless, by
failing to address the Drapeau four-factor test at all, Jacobs has waived his newly
discovered evidence claim on appeal, and this Court should not consider it. State v.
Zichko, 129 Idaho 259, 263, 923 P.2d 966, 970 (1996).
7

well as prima facie evidence of ineffective assistance of counsel on the basis of his trial
counsel's failure to challenge the original mental health evaluation.'' (Appellant's Brief,
p.12.) Despite his argument, Jacobs has failed to shov1 any error in the district court's
conclusion that he failed to meet his burden of establishing a genuine issue of material
fact in regard to the first claim in his amended petition. Jacobs has, therefore, failed to
estabiish the district court erred in summarily dismissing his claim that counsel was
ineffective for failing to challenge the MHA or request a second psychological
evaluation.

B.

Standard Of Review
In reviewing the summary dismissal of a post-conviction application, the

appellate court reviews the record to determine if a genuine issue of material fact exists
which, if resolved in petitioner's favor, would require relief to be granted.

Nellsch v.

State, 122 Idaho 426, 434, 835 P.2d 661, 669 (Ct. App. 1992). The Court freely reviews
the district court's application of the law.

Jsi.

at 434, 835 P.2d at 669.

However, the

Court is not required to accept either the applicant's mere conc!usory allegations,
unsupported by admissible evidence, or the applicant's conclusions of law.

Ferrier v.

State, 135 Idaho 797, 799, 25 P.3d 110, 112 (2001 ).

C.

Applicable Legal Standards
Idaho Code § 19-4906(c) authorizes a district court to summarily dismiss a post-

conviction petition upon motion by a party if it appears there is "no genuine issue of
material fact and the moving party is entitled to judgment as a matter of law." In order to
survive summary dismissal, a post-conviction petitioner must present evidence in
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support of his petition suffident to make "a prima facie case as to each essential
element of the claims upon which the applicant bears the burden of proof."

Berg v.

State, 131 Idaho 517, 518, 960 P.2d 738, 739 (1998). Furthermore, the factual showing
in a post-conviction relief application must be in the form of evidence that would be

admissible at an evidentiary hearing. Draoeau v. State, 103 Idaho 612, 617, 651 P.2d
546, 551 (1982); Cowger v. State, 132 Idaho 681, 684, 978 P.2d 241, 244 (Ct. App.
1999). While a court must accept a petitioner's unrebutted allegations as true. the court
is not required to accept either the applicant's mere conclusory allegations, unsupported
by admissible evidence, or the applicant's conclusions of law.

Ferrier v. State, 135

Idaho 797, 799, 25 P.3d 110, 112 (2001); Roman v. State, 125 Idaho 644, 647, 873
P.2d 898, 901 (Ct. App. 1994 ).

In other words, bare or conclusory allegations,

unsubstantiated by any fact, are inadequate to entitle a petitioner to an evidentiary
hearing. Roman, 125 Idaho at 647,873 P.2d at 901; Baruth v. Gardner, 110 Idaho 156,
159, 715 P.2d 369, 372 (Ct. App. 1986); Stone v. State, 108 Idaho 822, 826, 702 P.2d
860, 864 (Ct. App. 1985).
In the context of claims of ineffective assistance of counsel, the Idaho Supreme
Court has articulated the applicable standards as follows:
For an application for post-conviction relief based on a claim of
ineffective assistance of counsel to survive a summary dismissal, the
petitioner must establish that: (1) a material issue of fact exists as to
whether counsel's performance was deficient, and (2) a material issue of
fact exists as to whether the deficiency prejudiced the applicant's case.

To establish deficient assistance, the burden is on the petitioner to
show that his attorney's conduct fell below an objective standard of
reasonableness. This objective standard embraces a strong presumption
that trial counsel was competent and diligent. Thus, the claimant has the
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burden of showing that his attorney's performance fell below the wide
range of reasonable professional assistance.
To establish prejudice, the claimant must show a reasonable
probability that but for his attorney's deficient performance the outcome of
the proceeding would have been different. Trial counsel's strategic or
tactical decisions will not be second-guessed on appeal unless those
decisions are based on inadequate preparation, ignorance of relevant law,
or other shortcomings capable of objective evaluation.
Baldwin v. State, 145 Idaho 148, 153-154, 177 P.3d 362, 367-368 (2008) (internal
citations omitted).

D.

Jacobs Has Failed To Show Error In The District Court's Conclusion That
Summary Dismissal Was Warranted Because He Failed To Present A Material
Issue Of Fact In Regard To His First Claim
Jacobs' argument that the district court erred in granting the state's motion for

summary dismissal of the first claim of his amended post-conviction petition is
addressed and completely rebutted by the district court's Notice of Intent to Dismiss,
attached as Appendix A, and its Order Partially Dismissing Amended Petition for Post
Conviction Relief, attached as Appendix B, which are incorporated to this Respondent's
Brief and relied upon as if fully set forth herein.

In addition to the district court's

reasoning, the state makes the following argument.
Jacobs argues that his trial attorney was ineffective for failing to "challenge[] the
original mental health evaluation and obtain[] another mental health assessment."
(Appellant's Brief, p.17.) Jacobs' argument is based on the recent CMHE comment that
Jacobs' "thoughts and speech indicate a lot of psychosocial stressors as it pertains to
his sentencing and crime . . . . [l]t is possible that [Mr. Jacob's] judgment could have
been impacted [and] compromised in a homeless [and] unsteady environment."
(Appellant's Brief, p.14 (verbatim) (quoting Conf. Ex. P.60).)
10

From that comment,

Jacobs contends. "because the possibility that Mr. Jacobs' judgment was impacted and
compromised by his psychosocial stressors is a mitigating factor, the ICC mental health
assessments would have been mlevant to the sentencing process." (Appellant's Brief,
p.15.)
The district court's Notice of Intent to Dismiss rejected Jacobs' claim that the
information contained in the CMHE was not presented in the MHA used at Jacobs'
sentencing, stating:
According to the [MHA] evaluator, the petitioner: "reports no current or
past psychiatric [issues]"; the petitioner stated "he began to struggle with
low mood in February, 2011 after breaking up with a girlfriend, being
unable to find a job, and struggling with homelessness. During this time
period he identified he was sad, hopeless, and feit out of contror'; the
petitioner was "screened for and denies any other symptoms of any other
psychiatric disorders, anxiety disorders, mood disorders, or psychotic
disorders, or a personality disorder". He also denied any "fami!y history of
mental health issues". The MHA, [sic] did indicate that the petitioner's
mood during the time period referred to in February 2011, " ... could have
met a DSM-IV criteria for adjustment Disorder with Depressed Mood.
However, at the time of the assessment Mr. Jacobs did not endorse these
symptoms and stated 'I know that life can be better."' (MHA, pg.5 of 6).
Overall the MHA concluded that the petitioner did not at the time of the
assessment have any Axis I diagnosis meaning that he was not suffering
from any mental illness at the time of the assessment.

The MHA that the court relied upon at sentencing, acknowledged
and the court at sentencing commented on the "psychosocial stressors"
that the petitioner may have been experiencing at the time of the crime,
i.e. homelessness, lack of money, and inability to maintain employment.
The court acknowledged that the petitioner may have been depressed as
a result of these psychosocial stressors at the time of the crime but at the
same time the court explained that such factors do not justify or excuse
the conduct of the defendant. ...
(R., pp.56-58; see Conf. Ex., pp.26, 29 (emphasis added).)
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The district court correctiy rejected Jacobs' argument that the CMHE's comment
that Jacobs' "judgment could have been impacted [and] compromised :n a homeless
[and] unsteady environment" (Appellant's Brief, p.14) was not contained in the MHA.
The MHA stated on two separate pages that Jacobs related that he began to struggle
"with a !ow mood in February, 2011 after breaking up with a girlfriend, being unable to
find a job, and struggling with homelessness. During this time period he identified he
was sad, hopeless, and feit out of control." (Conf. Ex., pp.26, 29.) Obviously, feeling

"out of control," especially combined with feeling sad and hopeless, denotes the
possibility that a person's judgment has been impacted and compromised.

The

subsequent statement in the MHA that, "[a]t that time Mr. Jacobs could have met DSMIV criteria for adjustment Disorder with Depressed Mood" (Conf. Ex., p.29), informed the

court all the more that Jacobs' judgment may well have been impacted by his
"psychosocial stressors." In short, the CMHE did not provide any information the district
court did not have before it at Jacobs' sentencing hearing. Jacobs has failed to show
any error in district court's summary dismissal of his ineffective assistance of counsel
claim.

CONCI USION
The state respectfully requests that this Court affirm the district court's summary
dismissal of Jacobs' petition for post-conviction relief.
DATED this 17th day of January, 2014.
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CERTIFICATE OF SERVICE
I HEREBY CERT!FY that I have this 17th day of January 2014, served a true and
correct copy of the attached BRIEF OF RESPONDENT by causing a copy addressed
to:
BEN P. McGREEVY
DEPUTY STATE APPELLATE PUBLIC DEFENDER
to be placed in The State Appellate Public Defender's basket located in the Idaho
Supreme Court Clerk's office.
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STATE OF IDA.BO, IN AA"D FOR THE COL1'1TY OF JEROM'E-.J:.-------

DEPUTY Cl0~r~

JOSEPH JACOBS,
Piaiatiff,

STATE OF IDA..BO,

)
)
)
)
)
)
)
)

Case No. CV-2012-1044

Defendants.
)
______________
)

NOTICE OF L~TE~'T TO DISMISS
On Febmary 8, 2013 the petitioner filed an Verified Amended Petition for Post-Conviction
Relief. The Court, having reviewed the Verified A.mended Petition for Post-Conviction Relief and

in accordance with Idaho Code§ 19-4906(b), notifies petitioner t.1-iat the petition as to Count I, only,
on its face, fails to meet the requirements ofI.C. Section 19-4901 et seq. as set for:l'ch in further detail
below.

I.

FACTU_,\L A.~D PROCEDURAL BACKGROUND
On June 13, 2011 the Joseph Luther Jacobs (Jacobs/petitioner) was charged with three
felony counts consistirig of Robbery, Burglary, and Grand Theft. (State v. Joseph Luther Jacobs,

1 - NOTICE OF INTENT TO DISMISS

51 of 106

CE>..-2Cil-3670). i Jacobs was a.'Taigned in magistrate colli-t a.1d requested fae appointment of

cJunsel a.ad was aopointed
tb.e Jerome Countv
., Public Defender. On June 30, 2011 Jacobs waived

1-is preliminary hearing and was bound over to District Court on all three felo:r.y counts.

On July

25, 2011 Jacobs was arraigned in district cou.rt and entered a plea of not guilty as to all counts.

On August 30, 2011, Jacobs pursuant to a plea agreement entered a plea of guilty to the
:::harge of Robbery, a felony. The plea agreement consisted of "open recommendations at
sentencir.g" and the State agreed to dismiss the felony charges of Burglary and Grand Theft.2

A.1.+rer entry of the guilty plea the Cou..rt ordered the preparation of a Pre-Sentence Investigation
Report (PSI) and pursuant to the request of Jacobs' counsel ordered the preparation of a Mental

Health Assessment (MHA) puzsrumt to I.C. § 19-2524.
On October 17, 2011 Jacobs and his appointed counsel were present at the sentencing
hearing. The coUi.-t at sentencing had the PSI, including the attachments thereto which consisted
of the Affidavit of Probable Cause, the Idaho Standard Mental Health Assessment pursuant to
LC. § 19-2524 and a letter from Jacobs' mofaer dated September 11, 2011. (See, Exhibit "A" to
Petitioner's Veri.fied Amended Petition far Post-Conviction Relief). Tne co11..'1: then proceeded
-with the sentencing hearing. Jacobs and his counsel agreed they had had sufficient time to review

the content of the PSI and that they had no "changes, corrections or objections" to the PSI. (See,
Exhibit "B" to Petitioner's Verified Amended Petition for Post-Conviction Relief, pg. 3). The

court then heard and considered the recominendations of coUI'.sel and the s+..atements of Jacobs at
sentencing. (See, Exhibit "B" to Petitioner's Verified Amended Petition for Post-Conviction
Relief, pg. 3-20). The State sought to have the. court impose a sentence of at least 1.8 years of
1 The Court takes judicial notice of the Registrar of Actions (ROA) in CR-2011-3670, attached hereto as Appendix
"A".
.
2 The Court takes judicial notice of the Clerk's Minutes of August 30, 2011in CR-2011-3670, attached hereto as
Appendix "B".

2 - NOTICE OF INTENT TO D[SMISS

52 of 106

fi,.:ed time leaving any indeterminate tIT!le in the disc.retion of 12.1.e court. (See, Exl1ibit "B n to
Petitioner's Verijied Amended Peti:ion for Post-Conviction Relief, pg. 10-11). Counsel for
; acobs commented that she was surprised by the results of the :MBA because her lay assessment
was that Jacobs suffered from "some significant depression issues" and argued for probation or
retained jurisdiction. (See, Exhibit "B" to Petitioner's Verified Amended Petition for Post-

Com,fcrion Relief, pg. 14, 17). Tne court then pronounced Jacobs sentence and in doing so stated
its reasons on the record. See, Exhibit "B" to Petitioner's Verified Amended Petition for Post-

C:mviction Relief, pg. 20-28). On Octobe:- 17, 2011, a Judgment of Conviction was entered
against the defendant for the crime of Robbery, a felony. The sentence impcsed by the Court was
a .:rr1ified sentence of 15 years, which was comprised of a fixed period of co~-finement of 5 yea..'"S,
1•

followed by an indeterminate period of custody of 10 years. See, Exhibit "G" to Petitioner's

Ver[fi.ed Amended Petition for Post-Conviction Relief). The defendant was granted credit for time
served. This was 'With.in the maximum penalty prescribed by LC. § 18-6503.
According to t..he ROA a Notice of Appeal and Motion for the Appointment of the State
Appellate Public Defender was filed with the Cow'i on November 29, 2011. 3
On Januai.--y 13, 2012, the defendant filed a Rule 35 motion asking that the Cou.'i
reconsider the sentence imposed on October 17, 2011. In his motion, the defendant asks the
Court to "reconsider the sentence imposed ... and that the Court order a new mental health
assessment.. .. ". See, Exhibit "C" to Petitioner's Verified Amended Petition for Post-Conviction

Relief). The court on January 23, 2012 entered its Order Denying Rule 35 Motion as well as the
request for another mental health evaluation. See, Exhibit_ "D" to Petitioner's Verifie~ Amended

3 It appears from the record that the Notice of Appeal was not timely filed which is the basis of the allegation in
Count II of the Verified Amended Petition for Post-Conviction Relief which is not the Si!bject of this Notice of

Intent to Dismiss,
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Petition for Post-Conviction Relief). There was no appeal fled from t-lie denial of the Ru.le 35

\fotion. 4
On October 11, 2012 the petitioner filed a timely Petition for Post-Conviction Relief. Tne
c::mrt has appointed counsel for the petitioner. On February 8, 2013 t:ie court entered an Order to
Anend Petition for Post-Conviction Relief and the Amended Petition was filed Febrt;ary 8,

2013. Tne A.mended ?etition alleges that petitioner's appointed counsel in the underlying
criminal case was ineffective as regards the mental health of the petitioner and the mental health

assessoent in failing to ( 1) make contact with the petitioner's mother in regazd.s to petitioner's

:ne;:rtal health l:-J.story (Petitioner's Verified Amended Petition for Post-Conviction Relief, 118.)
prior

t'.>

sentencing and in support of the petitioner's Rule 35 motion; (2) by failing to object to

the l\{HA. at sentencing and in support of the Rule 35 Motion (Petitioner's Verified Amended

Petition for Post-Conviction Relief, po.); and (3) failing to advise the petitioner he could seek
another Yi.HA prior to sentencing or in support of his Rule 35 Motion (Petitioner's Verified

Amended Petition for Post-Conviction Relief, if21.)

II.
POST-CO~v'ICTION STA...1,mARD
The petition for post-conviction relief is in the nature of a civil proceeding, entirely
distinct from the underlying criminal proceeding. Ferrier v. State, 135 Idaho 797, 25 P.3d 110
(2001 ). If the petition fails to present or be accompanied by admissible evidence supporting its
aJJegations, and ma.king a prima facie case, i.e. establishing each essential element of the claim,
faen summai.-y dismissal is appropriate. Hernandez v. State, 133 Idaho 794, 992 P.2d 789 (1999);

Martinez v. State, 126 Idaho 813, 816, 892 P.2d 488, 491 (Ct. App. 1995). wlille the Court is
4

Counsels failure to appeal the court's denial of the Rule 35 motion is not the subject of this Notice of Intent to

Dismiss.

·
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required to :lccept petitioner's unrebutted allegations, it need not accept petitioner's bare or
conclusor1 allegations. Berg v. Srate, 131 Idaho 517, 960 P.2d 738 (1998); King v. State, 114
Idaho 442, 757 P.2d 705 (Ct. App. 1988). The petitioner iD post-conviction relief pDceedings
has the burden of proving nis grounds for relief by a prei)onderance of the evidence. LC.R. Rule
57(c). Further, the Idaho Rules of Evidence apply to these proceedings, ·with the exception that
the court "may .receive proof by affidavits, depositions, oral testimony, or other evidence." I. C. §
'0 fi9i">7·IRE
,;-~
u , ...

R'
("(a.)
me 10 11,a,1
,,.

The Court of Appeals in Murphy v. State set forth w.'le standard for ineffective assistance
of couc.sel in claim of post-conviction relief as foliows:
b o:-der to prevail on a claim of ineffective assistance of counsel,
the post-conviction applicant must demonstrate both that her
attorney's performance was deficient, and that she was thereby
prejudiced in the defense of the criminal charge. Srricldand v.
Washington, 466 U.S. 668,687, 104 S.Ct. 2052, 2064, 80 L.Ed.2d
674, 693 (1984); Aragon v. State, 114 Idaho 758, 760, 760 P.2d
1174, 1176 (I 9&8); Hassett v. State, 127 Idaho 313, 316, 900 P.2d
221, 224 (Ct.App.1995); Davis v. State, 116 Idaho 401, 406, 775
P .2d 1243, 1248 (Ct.App.1989). To show deficient performance, a
defendant must overcome the strong presumption that counsel's
performance w-as adequate by demonstrating "that counsel's
representation did not meet objective standards of competence."
Roman., 125 Idaho at 648-49, 873 P.2d at 902-03. See also Vick v.
State, 131 Idaho 121, 124, 952 P.2d 1257, 1260 (Ct.App.1998). If
a defendant succeeds in establishing that counsel's performance
was deficient, she must also prove the prejudice element by
showing that "there is a reasonable probability that, but for
counsel's unprofessional errors, the result of the proceeding would
have been different." Strickland, 466 U.S. at 694, 104 S.Ct. at
2068, 80 L.Ed.2d at 697. "A reasonable probability is a probability
sufficient to undermine confidence in t..he outcome. 11 Id.

Murphy v. State, 141 Idaho 139, 145, 139 P.3d 741, 747 (2006).
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The essence of the claim of ineffective assistance of counsel as alleged in Co'.II:t I of the
amended petition for post-conviction relief is that counsel was deficient in failing to object to
the MHA; failing ~o advise !he petitioner

mat he could ob~ain another l\1I{A.; or failing to take

reas::mable steps to obtain a..'1other MBA..
The question for this court in addressing the basis for post-conviction relief is whether the
petitioner at or before the time of sentencing had a mental illness or mental healfu disorder that
was not properly diagnosed in the MR.A. submitted for the courts consideration for sentenci..r1g
and whether the petitioner having submitted to another MF.A would have properly diagnosed a
previously undiagnosed mental condition or disorder that would have been relevant at the time of
sentencing or at the time of his Rule 35 motion.
The petitioner submitted to a mental health evaluation on September 20, 2011 pursuant to

I.C. § 19-2524, The 'MR.A. is attached to the PSI which is Exhibit "A" to the Amended Petition.
The evaluation lasted approximately 3.5 hours. According to the evaluator, the petitioner:
"reports no current or past psychiatric"; the petitioner stated "'he began to struggle with low
mood in February, 2011 a.,_fter breaking up ·with a girlfriend, being unable to find a job, and
struggling 'With homelessness. Du.,_711g this time period he identified he 'Was sad, hopeless., and felt
out of control"; the petitioner was "screened for and denies BIJ.Y other symptoms of any other
psychiatric disorders, anxiety disorders, mood disorders., or psychotic disorders., or a personality
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disorder". He also denied any "family history cf mental health issues". The MFA, did indicate

that the petitioner's .:nood du..ring the ti.me period referred to 1., Fe:miary 2011, " ... couid have
::net a DSM-IV cr:.teria for adjustment Disorder \Vidl Depressed Mooe.. However, at the time of
tlie assessment Mr. Jacobs did not endorse these symptoms and stated 'I know faat life can be
better."' (MBA, pg. 5 of 6). Overali the :M1IA concluded that the petitioner did not at the tiue of
the assessment have any Axis I diagnosis meaning that he was not suffering from any mental
illness at :he time of the assessment
The petitioner has also attached to bis Amended Petition mental health assessments of the
petitioner by the Idaho Depa..--trnent of Corrections. (Exhibit "F", Verified Amended Petition for
PcJst-Conviction Relief). These assessments are ciated ~ovember 16, 2012; December 31, 2012
and January 22, 2013. These assessments confirm the MB.A.. that was performed September 20,
2011. The petitioner's Mental Health Screen on ~ovember 16, 2012 that the petitioner had ''"!'-io
need for Mental Health follow up." The petitioner's on Januai.-y 22, 2013 was found to have
presented with «stable mental health", although "his thoughts and speech indicate a lot of
psychosocial stressors as it pertains to his sentencing and crime". This assessment goes on to
state:
He is less likely to reach out to others as evidenced by past psychosocial Hx for
professional advice or help. Some of this may relate to culture. He struggles -with
interpersonal skills but appears to have good self-management & high level of
intellect. ... D...is said it is possible that inmates judgment could have been
impacted & compromised in a homeless & unsteady environment."
The January 22, 2013 assessment concluded that the petitioner had no need for a further
mental health referral.
The :MHA that the court relied upon at sentencing, acknowledged and the court at
sentencing commented on the "psychosocial stressors" that the petitioner may have been
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e!I1.p1oymen.t. The court acknowledged tr,.at the petitioner may have been depressed as a. result of
i.:he:se psychosociai stressors at the time of the crime but at the same time the court explaiD.ed that
such factors do not justify or excuse the conduct of the defendant. (Exhibit "B ", VerU1-ed

Amended Petition for Post-Corrviction Relief pg. 26). In commeming on rehabilitation that court
stated that this is not a significant consideration because the petitioner did not have any
dependence on drugs or alcohol and "this crime was not committed because of any mental
ilbiess, diagnosable, that is." The court acknowledged that it is likely he was depressed over the
lack of money a.'ld a job, but the court also indicated that sirJation was the result of tile
petitioner's ovm actions and not the result of any mental illness.
"Generally, defense counsel is bound to conduct a prompt and thorough investigation of

his or her case. Richman v. StaJe, 138 Idaho 190, 193, 59 P.3d 995, 998 (Ct.A_;:,p.2002)
(discussi..rig whether defense counsel was deficient for failing to investigate and present
mitigating evidence at sentencing of defendantts mental condition). A decision not to investigate
or present mitigafi.ng evidence is assessed for reasonableness, giving deference to counsel's
judgment. Id (citing Wallace v. Ward, 191 F.3d 1235, 1247 (10th Cir.1999))." Cook v. State,

145 Idaho 482,495, 180 P.3d 521, 534 (Ct. App. 2008). In Richman v. State, supra., the issue

was whether col.h'1se1 was in effective in failing to request or obtah1. an order that the defendant
obtain a psychiatric evaluation of mental disability for possible use as mitigating factor at
sentencing. In finding that counsel was deficient in his perforn1ance is failing to obtain a
psychiatric evaluation the court stated:
Upon review of the record, we conclude that Richman has established that trial
counsel's performance in failing to investigate and present evidence concerning
RJchman 1s mental condition constituted deficient performance. All of the
information possessed by trial counsel, including Richman's own admissions that
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he was h:1ving nightmares and !ieai.---ing vcices, should have alerted trial counsel to
::he need to investigate Rieb.man's mentai condition fu.-i:her. Tne situation
presented here is analogous to situations recently addressed by fuis Court
concerning a district court's failure to obtain a psychological evaluation sua
sponte where there is reason to believe the mental condition of a defendant ,vill be
a significant factor at sentencing. See generally State v. Craner. 13 7 Idcl-io 188.
45 P3d 844 (Ct.App.2002); State v. Coonts 137 Idaho 150. 44 P.3d 1205
(Ct.App.2002). In each of t.½.ose cases, we concluded that the circumstances
presented a compelling need for examination of the defendant's mental condition
through a psychoiogical evaluation, even vvbere the defendant failed to request
one. Similarly, the circumstances of the present case demonstrate that trial
counsel should have more fully investigated Richman's mental condition for
purposes of sentencing, despite Richmaa's instruction to the contrary, and the
failure to do so constituted deficient performance.
S;ate v. Richman, 138 Idaho at 193-194, 59 P.3d at 998-999.

In the case of Mr. Jacobs, counsel thought there r:1.ight be a need for a mental health
evaluatlon and did in fact request the cou..1: for sentenci.'lg to have the defendant obtai:i a mental
health evaluation. A oer1tal health evaluation was performed aad there is

::10

legal or factual

showing that the evaiuati.on was in error or that it was not properly performed. The fact that
coilllsel did not advise the petitioner to obtain another .M1IA. is not deficient performance since

there is no showing that presently faat counsel knew or should have knoV¥n of additional
information that would have altered or changed the lack of a diagnosis of a mental illness. Infact
the evidence offered by the petitioner in support of his petition from the Idaho Department of
Corrections coru1..'1ll.s that he does not have a diagnosis of mental illness, other than some
"psychosocial stressors" that were noted in the original lvfH..A. used at sentencing.

The petitioner has to establish that he was prejudiced by the failure of counsel to order a
second MHA for sentencing or his Rule 3 5 motion. In this regard it would be the petitioner's
burden to prove that had a second :MHA, had been ordered that the results of tlie Iv1HA, would
have altered or change the sentence imposed by the court or that his Rule 35 motion would have
been granted. Richman v. State, 138 Idaho at 194, 59 P.3d at 999; Cowger v. State, 132 Idaho
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681, 978 P.2d 241 (Ct. App. 1999). The cou..rt presently has before it the s~'Ile information that it
::rad 2..t se:i.tenci:ig as well as at the time of the denial of the Rule 35 Motio:::i. \\nat the colh-t stated
at the time of the denial of the Rule 35 motions remai.ns the same todav:
.,
At the time of sentencing the court acknowledged that the defendant had taken
responsibility for his actions and that he was remorseful for bis conduct. The court
for purposes of sentencing did order a mental health assessment which indicated
that the defendant did not suffer from any mental health condition. The court at
sentencing did acknowledge that the defendant may have been depressed over his
financial situation, however, his financial situation was of his ov,n making. The
defendant was fully aware of what he was doing was ·wrong and his decision to
commit the crime was not based on a.11y problem with substance abuse nor was it
the result of any mental illness. Nor has the defendant or his counsel demonstrated
that the mental health assessment was flawed. The defendant has not shown that
in the past he has been treated for or been diagnosed ,vith any mental illness .... At
sentencing it was clear that the actions of the defendant were premeditated and
that the defendant's version of events shows planning on the part of the defendant.
w'bile t.1.e defendant may have been "depressed" over bis financial situation or his
inability to succeed in life, does not suggest that the defendant has a mental illness
that would be a significant factor at sentenci.n.g or the commission oft.he crime. At
sentencing the State was seeking ai.7. 18 year fixed sentence and the defendant was
seeking retained jurisdiction. The court expressed the belief that overall the
recommendatior1s of the State were too harsh, given the defendants acceptfu'1.ce of
responsibility and the remorse shown yet a retained jurisdiction would depreciate
the seriousness of th.e crime and given the fact that there was no subs+-..ance abuse
or mental illness that was a provocation for the crime and therefore nothing in
those areas to rehabilitate. The court imposed a sentence that would meet the
goals of protectii.,g society, punishment and deterrence. This court must conclude
that the sentenced imposed was not excessive and it has not been shown to be
excessive based on any new or additional information.

(frhibit "D ", VerbiedAmended Petition for Post-Conviction Relief, pg. 2-3)
The petitioner's "depression" ·was not the product of any mental illness or condition, it

was the product of his own making, since he had not worked since 2009 which is why he vvas
struggling financially and did not have a place to live.
The petitioner has failed to present a prim.a facie case that counsel's performance at
sentencing or her presentation of the Rule 35 Motion was prejudicial.
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CONCLUSION As'\l) ORDER
Pil!suant to LC. Section 19-4906(b), petitioner is hereby notified that based upon the
Amended Petition, as to Count I, only, and the record prese:::i.ted to the Coun, the Court
provisionally intends to dismiss C:mnt I of the Amended Petition for the reasons set forth above.
Petitioner is hereby notified that he is entitled to reply to this notice of intent to disr:1iss vtimin
rwenty (20) days following the date of this order. In the event that petitioner shall fail to respond

or shall fail to make timely or adequate :-espouse, Count I of the Amended Petition ·will be

disIDissed V\ithout furr.her notice or hearil:tg ;mrsuant to LC. Section 19-4906(!:,).

IT IS SO ORDERED.
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L l:I!Ctersig:::iec.,
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u.1.at on the _ 1 _r ,aay o:::~~, 20 b. ,a.true ana,
correct copy of the foregoing :NOTICE OF J:1',,'TEtrr TO ISMISS was ailed, postage paid,

a..'1.d:'or band-delivered to the following persons:
Jerome County Prosecutor
233 W. Main St.
Jerome, Idaho 83338

Steven R. McRae
Attorney at Law
P.O. Box 1233

T',\ID Falls, Iciatio 83303-1233

b?putv Clerk
-
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Case Number Result Page
Jerome
1 Cases Found.
State of Idaho vs. Joseph Luther Jacobs #101687
No hearings scheduled

: CR-2011-0003610 District J:Jdae:
~

!.,,uhtnlerK.
0

Charges: Vi::,lation Date Charge
06/13/2011 US-6501 Robbery
Officer: Clark,
Dennis, 3000

AmJount$1,12S.50

o:.Je:

Closed pending
clerk action

Citatl::,n Degree Disposition

Felony.Finding: Gullty
Disposition

date: 10/17/2011
Fines/fees: $1,125.50
Credited time (Yes):
130 days
Det Penitentiary: 5

years
Indet Penitentiary:
06/13/2011 IlB-1401 Burglary
Officer: Clark,
Dennis, 3000

·10 years
Felony Finding: Dismissed on
Motion of Prosecutor
Disposition

date: 10/17/2011
Fines/fees: $0.00

06/13/2011 I!B-2403 {F} TheftGrand
Officer: Clark,

Felony Finding: Dismissed on
Motion of Prosecutor
Disposition

Dennis, 3000

date: 10/17/2011
Fines/fees: $0.00

of
Date
actions:
06/13/2011 New Case Filed
06/13/2011 Prosecutor assigned John L Horgan
06/13/2011 Affd In Supprt Of Comp Or Warrant For Arrest
05/13/2011 Arraignment/ First Appearance
06/13/2011 Statement Of Defendants Rlg.hts -- Felony

06/13/2011 BOND SET: $150,000.00
06/13/2011 Appearance Order
06/13/2011 Hearing Scheduled (Preliminary Hearing 06/22/2011 03:30 PM)
06/14/2011 Notice Of Hearing

0611512011 Defendant: Jacobs, Joseph Luther Order Appointing Public Defender
Public defender Daniel D. Taylor
06/21/2011 State's Request For Discovery And Alibi
06/21/2011 State's Response To Request For Discovery
D6/22/2011 Motion To Continue
06/22/2011 Waiver of time for preliminary hearing
0612212011 Hear(ng resu)t for Preliminar:v Hearing held on 06/22./2.011 03:30 PM:
Interim Hearing Held - Continued

06/22/2011 Hearing Scheduled (Preliminary Hearing D.6/30/201110:30 AM)
06/2.2/2011 Court Minutes Hearing type: Preliminary Hearing Hearing date:
6/2s/2011 Time: 3:38 am Courtroom: Court reporter: Minutes Clerk:
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PAM BOGUE Tape Number: Defense Attorney: Dariiei Taylor
Prosecutor: John Horgan
05/22/2011 Notice Of Hearing
06/22/2011 State's 1st Supplemental Response To Request For Discovery
05/24/2011 Notice Of Hearing
Court Minutes Hearing type: Preliminary Hearing Hearing date:
~5; 3,; ,2011 6/3'.J/2011 Tlr.e: 10:22 am Courtroom: Court reporter: Minutes
v
'-'/
Clerk: Jennifer Wilder Tape Number: Defense Attorney: Daniel Taylor
Prosecutor: John Horgan
oc.; 3 ,." 2011 Hearing result for Preliminary Hearing scheduled on 06/30/2011
" ,.,, - 10:30 AM: Hearing Vacated
0 ~ ,3 ,., 12 ,, 11 Hearing result for Preliminary Hearing scheduled on 06/30/2011
01 ..,, '"'- 10:30 AM: Preliminary Hearing Waived (bound Over)
07/01/2011
07/01/2011
07/07/2011
07/07 /2Gll
07/07/2011
07 /07/2011
07/11/2011
07/11/2011

Hearing Scheduled (Arraignment 07/25/2011 09:00 AM)
Notice Of Hearing
Order Holding Defendant To Answer To District Court
Notice of Filing Infor:-nation and Notice ::Jf Arraignment
Information
State's 2nd Supplemental Response To Request For Discovery
Request For Discovery and inspection
Response To Request For Discovery
Court Minutes Hearing type: Arraignrne:1t Hearing date: 7/25/2011
Time: 10:22 am Courtroom: Courtroom :f±:2 - District Courtroom
07/25/2011 Court reporter: Candace Chiiders Minutes Clerk: Traci Brandebourg
Tape Number: Defense Atto:-ney: Stacey Gosnell Prosecutor; Paul
Krneger
Hearing result for Arraignment scheduled on 07/25/2011 09:00 AM:
07/25/2011 District Court Hearing Heid Court Reporter: Candace Childers
Number of Transcript Pages for this hearing estimated:
07/25/2011 Hearing Scheduled (Status 08/29/2011 09:00 AM)
07/25/2011 Hearing Scheduled (Pretrial Conference 09/26/2011 09:00 AM)
07/25/2011 Hearing Scheduled (Jury Trial 10/05/2011 09:00 AM)
07/25/2011 Notice Of Hearing
07/25/2011 Notice OfTrial
08/11/2011 State's 3rd Supplemental Response To Request For D!scovery
Court Minutes Hearing type: Status Hearing date: 8/29/2011 Time:
,., 812912011 10:44 am Courtroom; Courtroom #2 - District Courtroom Court
1
1.1
reporter: Candace Childers Minutes Clerk: Traci Brandebourg Tape
Number: Defense Attorney: Stacey Gosnell Prosecutor: John Horgan
Hearing result for Status scheduled on 08/29/2011 09:00 AM:
QS/29/2011 District Court Hearing Held Court Reporter: Candace Childers
Number of Transcript Pages for this hearing estimated:
08/29/2011 Hearing Scheduled (Change of Plea 08/30/2011 02:00 PM)
08/29/2011 Notice Of Hearing
Hearing result for Change of Plea scheduled on 08/30/2011 02:00
08/30/2011 PM: District Court Hearing Held Court Reporter: Candace Childers
· ·
Number of Transcript Pages for this hearing estimated:
Court Minutes Hearing type: Change of Plea Hearing date: 8/30/2011
0813012011 Time: 2:32 pm Courtroom: Court reporter: Candace Childers Minutes
Clerk: Traci Brandebourg Tape Number: Defense Attorney: Stacey
Gosne!I Prosecutor: John Horgan
0813012011 Hea~ng result for Jury Trial scheduled on 10/05/2011 09:00 AM:
Hearing Vacated
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CS ,3 ,.,12011 Hearing result for Pretrial Conference scheduled on 09/25/2011
1 u
09:00 AM: Hearing Vacated

CS/30/2011 A Piea !s Entered for Charge - GT (11.8-6501 Robbery)
08/30/2011 Hearing Scheduled (Se::tencing 10/17/2011 09:00 AM)
08/30/2011 Notice Of Hearing
0813012011 Order for Pre-Sentence Investigation Rep:lrt and Merital r:ealth
Assessment
10111 ,2011 Request to obta!n approval t::i video re:::ord, broadcast or photog:-aph
1
a court proceedmg.
::.0/13/2011 Presentence Report
Court Minutes Hearing type; Senten:::ing Hearing date: 10/17/2011
Time:
9:31 am Courtroom: Courtroom #2 - District Courtroom Court
1011712011
- - '
reporter: Candace Childers Minutes Clerk: Traci Brandebourg Tape
Number: Defense Attorney: Stacey Gosnell ?rosecutor: John Horgan
Hearing result for Sentencing s:::heduled on 10/17/2011 09:00 AM:
10/17/2011 District Court Hearing Held Court Reporter: Candace Childers
Number of Transcript Pages for this hearing estimated:
10/17/2011 Guilty P!ea Or Admission Of Guilt (I18-6501 Robbery)
Sentenced To Incarceration (118-6501 Robbery) Confinement terms:
:'..0/17/2011 Credited time: 130 days. Penitentiary determinate: 5 years.
Penitentiary indetermin21te: 10 years.

10/17/2C11 Judgment of conviction upon a plea of guilty to o,1e felony count.
10/17/2011 Motion & Order of dismissal (counts 2 & 3)
:!.0/17/2011 Order for DNA sample and thumbprint impression.
11/29/2C11 Notice of appea!.

11/29/2011 Motion for appointment of state appellate public defender.
11/29/2011 Appealed To The Supreme Court
1211412011 Notice o_f retained jurisdiction inmate placecment--estimatd
completion: 3-9-12
1212912011 Notice and order appointing state appeflate public dfeender in direct

appeal.
Motion to reconsider sentence pusuant to Rule 35.
Order denying Rule 35 motion.
Order conditionally dismissing appeal.
Motion for correction or reduction of sentence ICR 35
07 ;:;_ 612012 Motion and affidavit for permission to proceed on partial payment of
'
court fees (prisoner)
07/16/2012 Motion and affidavit in support for appointment of counsel.
07/30/2012 order denying rule 35 motion without hearing
12/10/2012 Motion for preparation of trans;::ript at county's expense

01/13/2012
01/23/2012
02/01/2012
07/16/2012

12/17/2012 Order for preparation of transcript at county's expense.
Connection: Secure
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Axis IV: Psychosocial and Environmental Problems
Axis !V is for reporting psychosocial and environmental problems that may ~ffect the
diagnosis, ~reatment, and prognosis of mental disorders (Axis I and II). A psychosocial or
environmental problem may be a negative Hfe event, an environmental difficulty or
deficiency, a familial or other interpersonal stress, an inadequacy of social support or
personal resources, or other problem relating to the context in which a person's difficulties
have developed. So-called positive stressors, such as job promotion, shouid be listed only
if they constitute or lead to a problem, as when a person has difficulty adapting to the new
situation. in addition to playing a role in the initiatfon or exacerbation of a mental disorder,
psychosocial problems may a!so develop as a consequence of a person's psychopathology
or may constitute problems that should be considered in the overall managementpian.
When an individual has multiple psychosocial or environmental problems, the clinician may
note as many as are judged to be relevant. In general, the clinician shouid note only those
psychosocial and environmental problems that have been present during the year
preceding the current evaluation. However, the clinician may choose to note psychosocial
and environmental problems occurring prior to the previous year if these clearly contribute
to the mental disorder or have become a focus of treatment-for example, previous combat
experiences leading to Posttraumatic Stress Disorder.
In practice, most psychosocial and environmental problems wiil be indicated on Axis IV.
However, when a psychosocial or environmental problem is the primary focus of clinical
attention, it should also be recorded on Axis I, with a code derived from the section "Other
Conditions That May Be a Focus of Clinical Attention" (seep. 731- DSM-IV-TR). For
convenience, the problems are grouped together in the following categories:
• Problems with primary support group - e.g., death of a family member; health
problems in family; disruption of family by separation, divorce, or estrangement; removal
from the home; remarriage of parent; sexual or physical abuse; parental overprotection;
neglect of child; inadequate discipline; discord with siblings; birth of a sibling
• Problems related to the social environment- e.g., death or loss of friend; inadequate
social support; living alone; difficulty with acculturation; discrimination; adjustment to lifecycle transition (such as retirement)
• Educational problems - e.g., illiteracy; academic problems; discord with teachers or
classmates; inadequate school environment
• Occupational problems - e.g., unemployment; threat of job loss; stressful work
schedule; difficult work conditions; job dissatisfaction; job change; discord with boss or
co-workers
• Housing problems - e.g., homelessness; inadequate housing; unsafe neighborhood;
discord with neighbors or landlord
• Economic problems - e.g., extreme poverty; inadequate finances; insufficient welfare
support
• Problems with access to health care services - e.g., inadequate health care services; transportation to health care facifities unavailable; inadequate health insurance
• Problems related to interaction with the legal system/crime - e.g., arrest; incarceration; litigation; victim of crime
• Other psychosocial and environmental problems - e.g., exposure to disasters, war,
other hostilities; discord with nonfamity caregivers such as counselor, social worker, or
physician; unavailability of social service agencies.
When using the Multiaxial Evaluation Report Form (see p. 36), the cHnician should identify the
relevant categories of psychosocial and environmental problems and indicate the specific
factors involved. If a recording form with a checklist of problem categories is not used, the
clinician may simply list the specific problems on Axis IV. (See examples on p. 35.)
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[S' THE DISTRJCT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE OF

rDAHO,
IN AND FOR THE COUNTY OF JEROME
Criminal Minute Entry
State of Idaho vs Joseph Luther Jacobs

CR 2011-3670
DATE: 8-30-11
Honorable John K Butler, District Judge presiding
Candace Childers, Court Reporter
Traci Brandebourg, Minute Clerk
Courtroom: District Court #2
MATTER BEFORE THE COURT: Change of Plea
This being the time and place set for a change of plea, court convenes.
Mr. John Horgan, Jerome County Prosecutor, appearing on behalf of the State.
Ms. Stacey Gosnell, Jerome County Public Defender, appearing on behalf of the
defendant who is also present personally (Incarcerated)
2:32 p.m.
Counsel for tl-ie defense indicates to the Court t.h.at his/her client will change his plea
to guilty pursuant to certain plea negotiations with the State. For fae record, those
negotiations are as follows: Plead to Count 1; remaining counts to be dismissed;
open recommendations at sentencing.
2:33 pm.

The Oerk administers an oath to the defendant for further inquiry by the
Court:
The Court advises t.lle defenda.7.t of the nature of the charges against him/her;
tl-ie minimum and maximum penalties and other possible consequences
therefore; that the defendant is not required to make any statement;
presumption of innocence and that by entering a plea of guilty to the above
identified charges, cer..ain rights would be waived.
2:28 p.m.

The Court reviews the terms of the plea agreement with the defendant
2:28 p.m.

Defendant assisted in plea agreement.
2:39 p.m.
The Court inquires of whether any promises have been made to the defendant and
advises the defendant that the Court is not bound to any promise or
recommendation made by either counsel as to the pw.7.ishment. Further as to the
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defendam s satisfaction with counsel and specifically to counsel the nature and
extent of discovery conducted in this matter.
1

2:42 p.;:n.
The Defendant pleads guilty to the charges/pursuant to the plea agreement Facrual
basis established. Counseled plea.
2:46 p.m.
Tr.e Court, upo:i further inquiry, accepts the guilty plea as knowi!l.gly, voluntary ar:d

upon advice of counsel.
A Pre-sentence investigation is ordered in this matter. Mental health evaluation is
also ordered by the Court at this time pursuant to 19-25 24.
Sentencing scheduled in this case at 9:00 a.m. in Jerome County on
Monday: 10-17-11@ 9:00 a.m.

2:47 p.m.
Court in Recesh
End Minute
Attest: ____ I1L____
Traci Bra~debourg
Deputy Clerk

Ern~A-_
--1,,r-
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APPENDIX B

DISTRICT COURT
FIFTH JUDICIAL DIST
JEROME cou~rry
. '1ri"'r-.io
;"""\,,

/TIRR 8 P/11 2 ~6
r; A J 5/ ,.. f;'~r .··,~r:L
: l!fFS!Jt l.:ii:·:L::,
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DIST-riRIDii'~~Tii~-..,....._BY /
STATE OF IDAHO, IN k~D FOR THE COUNTY OF JER

2013

of

JOSEPH JACOBS ,

Petitioner,
VS.

STATE OF IDAHO,

Respondent.
______________

)
)
)
)
)
)
)
)
)
)

Case No. CV-2012-1044

ORDER PARITALLY DISMISSING AME~'DED PETITION FOR POST CONVICTION
RELIEF

On February 12, 2013 the Cou.rt entered its Notice of Intent to Dismiss Count I of the
petitioner's Amended Petition for Post-Conviction Relief, pursuant to I.C. § 19-4906(b). The
Court addressed in its Notice of Intent to Dismiss the claim of the petitioner that his trial counsel
was deficient and that he was prejudiced, at sentencing and in regards to his Rule 3 5 motion,
when his counsel: (1) failed to make contact with petitioner's mother in regards to bis mental
health history; (2) failing to object to the mental health assessment presented at sentencing; and
(3) failed to advise the petitioner that he could secure another mental health assessment.

On March 1, 2013 appointed counsel filed petitioner's Reply to Notice of Intent to
Dismiss.
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The court hereby incorporates by reference the Factual and Procedural Background and
the Post-Conviction Standard previousiy set forth in its ~otice oflntent to Dismiss.

I.
ANALYSIS
The Court issued its Notice oflntent to Dismiss as to Count I of the ..\mended Petition on
the basis that the evidence presented in support of the petition does not estabiish as a matter of
law any triable issue of fact as to the mental health of the defendant during the commission of the
crime or at the time of sentencing and that the evidence presented does not establish th.at the
mental health evaluation provided to the court at sentencing was "in error or that it was not
properly performed." Knutsen v. State, 144 Idaho 433, 163 P.3d 222 (Ct. App. 2007). The
petitioner has the burden to show that because of the failure to object to the mental health
evaluation, that the court at sentencing had "false, incomplete _or otherwise materially
misleading information." Id. 144 Idaho at 440, 163 P.3d at 229. The court at the time of
sentencing had before it the letter from the petitioner's mother, dated September 24, 2011 and
the court would observe that the mental health assessments conducted by the Idaho Department
of Corrections, upon which the petitioner relies are substantially similar in their assessment of
the petitioner as was the mental health assessment conducted by the Department of Health &
Welfare for sentencing. The fact remains that the defendant does not have any diagnosis of
mental illness. While it is true that the petitioner was suffering from "psychosocial stressors" at
and prior to the commission of the crime due to his breakup with his girlfriend, lack of
employment and his homelessness, these stressors do not excuse, mitigate or justify the
petitioners premeditation and planning of the crime to which he pled guilty to. The court was
well aware of these factors and commented on them at the time of sentencing.
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The defendant's commission of the underlying crime was carefuily planned and carried
out by the defendant and while events described as "psychosocial stressors" may have impaired
the judgment of the petitioner in the commission of the crime, the fact remains that the petitioner
at the time be committed the crime and at the time of sentencing was not suffering from any
mental illness. Assuming arguendo that petitioner's counsel at the time of sentencing had
formally objected to the mental health evaluation provided at sentencing and requested a new
evaluation and further assuming that the information provided in support of the amended petition
for post-conviction relief was provided to the court at sentencing, the sentence imposed by the
court would not have been different nor would this court have granted the Ruie 35 motion for a
reduction of sentence .

•A.n evidentiary hearing is only necessary if there are triable issues of fact on eit.1-1er the
two prongs of Strickland, i.e. (1) deficient performance or (2) prejudice. The petitioner has failed
to present a triable issue of fact as to Count I of fue .Amended Petition for Post-Conviction Relief
that counsel was deficient in failing to object to the Mental Health Evaluation or in failing to
obtain a new Mental Health Evaluation for the Rule 35 motion, since the psychological
evaluations submitted in support of the amended petition for post-conviction relief are not

materially different from the one relied upon at the time of sentencing. Assuming that counsel
were deficient (which is not the case herein), based on the evidence presented the petitioner has
failed to establish any triable issue of fact as to the issue of prejudice. Richman v. State, 138

Idaho 190, 194, 59 P .3d 995, 999 (Ct. App. 2002); Cowger v. State, 132 Idaho 681, 978 P .2d
241 (Ct. App. 1999).
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II.

AND ORDER
reasons set forth in
set forth above, Count I of the Ai.-nended Petition for Post-Conviction Relief is hereby
DISMISSED WTIH PREJUDICE. The only remaining issue for the evidentiary hearing is
counsel• s failure to file a timely notice of appeal.
IT IS

DATED this

ORDERED.

?5

day

o(l\lJC<.J[c.A\_ ,

13

//
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CERTIFICATE oi:: MAILING/DELIVERY
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.
unaers1gne , nereoy cert1ty at on tt:J.e
ay o
v\P-'\J.Af\
, L 0 1., a true ana
correct copy of the foregoing ORDERPARITALLY DISMISSJ1',.;"G AMENDED PETITION
FOR POST CONVICTION RELIEF was mailed, postage paid, and/or hand-delivered to the
following persons:
r

i,

Steven R. McRae
Attorney at Law
P.O. Box 1233
Tv.'in Falls, Idaho 83303-1233

Jerome County Prosecutor
233 W. Main St.
Jerome, Idaho 83338

Deputy Clerk
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